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TRUSTS FOR SEPARATE USE. 





WE direct the attention of our readers 
to the decision of the Vice Chancellor of 
England, in the case of Brown v. Bam- 
ford (given in our last,) with reference 
tu the doctrine of trusts for the separate 
use of married women by which it would 
seem that the forms ordinarily used by 
conveyancers for restraining married 
women from disposing of their separate 
property by anticipation is insufficient for 
the purpose. A learned text writer thus 
expresses himself on the subject. 

“We used to think that a limitation” 
in trust for the separate and inalienable 
use of A. B., would be sufficient to pro- 
tect A. B. from the husband’s interfe- 
rence and her own improvidence ; and as 
many of our readers were probably of 
the same opinion, it is proper that their 
attention should be called to the doctrine 
of the Vice Chancellor of England, 
which, as his Honor himself observes, is so 
much at variance with ordinary notions. 

In Brown v. Bamford, lease-holds for 
years and stock in the funds were be- 
queathed to trustees, ‘upon trust, from 
time to time, during the natural life of 
Sophia Bamford, or until she should be 
duly declared a Bankrupt, or take the 
benefit of any act passed or to be passed 
for the relief of insolvent debtors, to pay 
the clear rents, interest, dividends, and 
proceeds of such leaseholds, stocks, 
fands, and securities unto such person or 
persons, for such intents and purposes, 
and in such manner as Sophia Bamford, 
by any writing or writings under her 
hand, when and as the same should be- 
come due, but not by way of assignment, 
charge, or other anticipation thereof, 
should notwithstanding her then present 
or any future coverture direct or appoint, 
and in default of any such direction or 
appointment, or so far as the same if 
incomplete should not extend, into her 
proper hands, for her sole and separate 











use, independent of the debts, control, or 
interference of her then present or any 
future husband ; for which purpose the 
testator directed that the receipts in 
writing, under the hand of Sophia Bam- 
ford, should, notwithstanding any such 
coverture as aforesaid, be good and suffi- 
cient discharges for the last mentioned 
rents, interest, dividends, and proceeds, 
orso much thereof as should in such 
receipts respectively be expressed to have 
been received; and from and after the 
decease, bankruptcy, or insolvency of the 
said Sophia Bamford,” then over. If, 
according to the doctrine of the old 
school of conveyancing, safety consisteth 
in length, this form should have been 
unimpugnable ; bnt it proved to be no 
match for the Vice Chancellor’s astute- 
ness. After the testator’s death, Sophia 
Bamford, then being uuder coverture, 
executed a guarantee to the Sunderland 
joint—Stock Banking company, for the 
debt of her son-in-law, expressly char- 
ging all the property to which she was 
entitled under the above mentioned will ; 
and upon ademurrer to a bill filed to 
obtain the benefit of this charge, Sir L._ 
Schadwell held that the charge bound 
the whole of her interest. After stating 
that he founded his decision on the same 
grounds as that in Barrymore v. Ellis, 
(8 Sim. 1), his Honer proceeded :— 

‘7 admit the common form to be in 
the terms stated; but it has always ap- 
peared to me defective. When I was in 
the habit of drawing conveyances, and 
wished to settle on a lady property over 
which she was to have no power of anti- 
cipation, I always used to introduce an 
express proviso, that no receipt should 
be a discharge to the trustees, except a 
receipt given by the lady for the rent or 
dividends, according to the nature of the 
trust property then actually due. The 
proviso to which I have alluded declared, 
as far as my recollection serves me, that 
the receipts of the lady, under her own 
hand, to be given from time to time, 
after the rents or dividends should 
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have actually accrued due, should be 
and that no other receipts should be, suf- 
ficient discharges to the trustees for the 
amount of the monies therein expressed 
to be received. In this case, however, 
there are no negative words in the 
receipt clause, and therefore there is 
nothiug to restrict the power which Mrs. 
Bamford had to dispose of or charge 
the rents and dividends of the trust 
property, under the general direction to 
pay those rents and dividends to her for 
her separate use.” 

The limitation in Barrymore v. Ellis, 
was very similar to that in Brown v. Bam- 
ford. It was contained ina deed of 


settlement of an annuity, and ran thus; 
“in trust during the joint lives of J. M. | 


Williams and Lady Barrymore, to pay 
the annuity, as the same should become 
due and payable, to such person or per- 
sons, and for such intents and purposes, 
as Lady Barrymore should by any 
writing signed with her name in her 
own handwriting, notwithstanding her 
said coverture, direct or appoint, but so 
as not to deprive herself of the benefit 
thereof by sale or other anticipation ; and 
for want of such direction or appoint- 
ment, to pay the same to Lady Barry- 
more, for her own sole separate and 
peculiar use and benefit, it being thereby 
agreed and declared that the said an- 
nuity should not be subject to the debts, 
control, interference, or engagements 
of J. M. Wiiliams, and that the receipt 
orreceipts of Lady Barrymore, or of any 
person or persons so tu be by her appointed 


to receive the same as thereinbefore was | 
mentioned, should, notwithstanding her | 


marriage with J. M. Williams, be a suf- 
ficient discharge or sufficient discharges 
to the person or persons paying the 
same, or any part thereof.” Sir L. 
Shadwell, V. C.—The deed appears to 
me to admit of this construction, namely, 
that in the first instance it is a grant to 
such person or persons as Lady Barry- 
more should, in a given manner, appoint, 
and subject thereto to her sole use 
generally; and if that be so, then it was 
competent to her to dispose of the an- 
nuity, without executing the power in 
the manner before referred to. The 
deed ‘does not say, “‘do and shall pay 
the same into her own hands, &c.” 
but simply “to her for her own 
sole use,” then, is this different from a 








rir 
limitation to such uses as A. shall ina 
certain manner appoint, and subject 
thereto to A. generally? In my Opinion, 
this is within the spirit of Coz. v. Cham- 
berlain, (4 Ves. 631,) which has been 
supported at law by Roach v. Wadham, 
6 East, 289, and Wilde v. Fort, (4 
aunt 334.) For Lady Barrymore had 
both a limited power of appointment and 
the gencral uncontrolled dominion over 
the property; and therefore if we find 
her conveying the property, the grantee 
will take, notwithstanding the restric- 
tions imposed on the power of disposi- 
tion.” 

Cox v. Chamberlain decided, that 
where a party has a power of appointing 
the use, and an estate in default of the 
power, he may convey under his owner- 
ship, without exercising the power or 
observing the formalities made neces- 
sary to such execution; and this doc- 
trine was recognised in Roach v. Wad- 
ham; and in Wilde v. Fort, (where the 
point did not arise,) Coz. v. Chomber- 
lain, is mentioned as an authority. But 
to decide that a power to appoint a legal 
estate by way of use does not, by im- 
plication, do what by no express works 
or devise can possibly be done, take 
away the incidents of a common law 
estate, limited in default of appointment, 
is a very different thing from deciding, 
that, in limitations entirely equitable, in 
construing which the intention and 
substance and not the form are regarded, 
—an intention distinctly and unequivo- 
cally expressed, and consistent with 
equitable doctrines, is to be defeated 
by an implication for which, in fact, 
there cn be no place, unless the inten- 
tion expressed in the previous part of 
the limitation never existed. This isa 
arevival of the doctrine of Newton v. 
Reid and Massay v. Parker, in a still 
more unreasonable and extravagant 
form. In those cases it was said, that, 
as an unmarried woman had an unre- 
stricted power of disposing of property 
limited in trust for her, notwithstanding 
a declaration against alienation, and as 
marriage is generally a gift in law by 
the woman of her personal estate to the 
husband ; therefore, on marriage without 
a settlement, such property passes to 
the husband free from the restraint. 
But that doctrine is over-ruled; and we 
confidently anticipate that the decision 
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in the cases upon which we are com- 
menting will share its fate. 

The decision in Lady Barrymore’s 
case is, perhaps, the most extraordinary 
of the two, because, in that case, the 
direction as to receipts extended only 
to receipts signed by Lady Barrymore 
herself, or by any person or persons so 
to be appointed by her, i. e. appointed 
under the preceding power of appoint- 
ment without anticipation. Surely, if 
the maxims “ “ Expressum facit cessare 
tacitum” and ‘‘ Expressio unius est ex- 
clusio alterius,” are ever capable of ap- 
plication, this was a case for applying 
them. 


EEE ee 
IN BANKRUPTCY. 











U. S&S DISTRICT COURT FOR THE NORTHERN 
DISTRICT OF NEW YORK. 


Before the Hon. ALFrep CoNnkKL1NG. 


Ex parte the General Assignee in re 
Asner H. Auten, a Bankrupt. 

Ex parte the General Assignee, in re 
Henry Hunt, a Bankrupt. 

Ex parte the General Assignee, in re 
ArcuiBpALp CampBELL, a Bankrupt. 
Ex parte the General Assignee, in re 
Levi Tuayer and Jor, Tuayer, Bank- 

rupts. 


By the institution, and diligent prosecution of a suit 
by acreditor’s bill, without collusion with the de- 
fendant, and in good faith, the complainant ac- 
quires a lien on the property of the defendant, 
which is not divested by adecree of bankruptcy 
entered on a petition filed by or against the defendant 
subsequently to the full commencement of the suit.* 


In each of these cases application had 
been made to the Court in behalf of the 
assignee for an injunction to restrain 
certain creditors of the bankrupt from 
further prosecuting of a suit against him 
by a creditor’s bill in the Court of Chan- 
cery of the state. 

It appeared that the suits had all heen 
commenced, apparently in good faith, be- 
fore the presentation of the original peti- 
tions in bankruptcy. 

Conxuine J.—In the case of Hezekiah 





*See the opinion of Judge Betts, ante p. 53. 


Thayer, it was decided that no lien can 
be acquired by the institution of a suit 
by a creditor’s bill in the Court, of Chan- 
cery of this state, which will prevail 
against the title of an assignee of the 
estate and effects of the defendant under 
a decree of bankruptcy founded on a 
petition filed in this court before the 
commencement of such suit. 

With that decision I am entirely 
satisfied; and as far as I have been 
informed, it has generally been ac- 
quiesced in as sound. It is clear that 
the property and rights of property of 
the bankrupt which it is declared by 
the 3rd section of the bankrupt act 
shall, by force of the decree of bank- 
ruptcy, be divested out of the bankrupt, 
and vested in the assignee, are such 
property and rights of property sas he 
had at the time of the filig of his peti- 
tion. But the important question re- 
mains to be decided, at what stage of 
the proceeding, when instituted in good 
faith and without collusion with the 
bankrupt, before the filing of the petition 
in bankruptcy, it becomes effectual in 
favor of the complainant as against the 
assignee under a decree of bankruptcy 
made in pursuance of a petition subse- 
quently filed. Is it from the time of 
the commencement of suit by filing the 
bill and service of process? or, from the 
entry of the order for the appointment 
of a receiver? or, not until an actual 
assignment by the defendant to the 
receiver? This I have found to bea 
question of no little difficulty and em. 
barrassment. 

On the one hand it is the duty of the 
court to protect the general creditors 
against all claims of individual creditors 
inconsistent with the objects and policy 
of the act; and on the other“hand it is 
no less the duty of the court to abstain 
from interfering with claims falling with- 
in the just scope of the last proviso of the 
second section of the bankrupt act. 

The proviso is in these words: “ Pro- 
vided, that nothing in this act contained 
shall be construed to annul, destroy, or 
impair any lawful rights of married 
women or minors, or any liens, mort- 
gages, or other securities on property 
real or personal, which may be valid by 
the laws of the states respectively, and 
which are not inconsistent with the 





provisions of the second and fifth sec-, 
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tion of this act.” In giving a construction | of the property, to which it is attached. 
to the. terms liens and securities in this| Among the liens of this description 
enactment, I can perceive no ground on| enumerated by the learned author is 
which the courts would be warranted in, 


limiting them to claims recognized and 
enforced in courts of law, as contradis- 
tingished from those recognized only in 
equity. Reliance was placed, at the 
argument, on the definition of the term 
lien usually given in the English books, 
viz: “a right to possess and retain a 
thing until some charge upon it is paid 
or removed.” ‘This is the definition of 
a lien at law. It is defective when used 
in reference to the jurisprudence of this 
state, and of most of the other states of 
the Union, in not aptly describing one 
of the most common and important liens 
under our laws—that of a judgment 
creditor on the lands of his debtor: 
which consists in a right to sell the 
lands at once under a jeri facias, and 
not as in England, to receive the rents 


and profits of a moiety of them under an | 


elegit. In respect to personal estate 
this definition is strictly true, because 
the lien upon personal property is re- 
cognized at law to exist only in con- 
nection with the possession or right 
to possess the thing itself, and ceases 
when the possession is voluntarily given 
up. A familiar illustration of a lien 
of this description is that which exists 
in favor of artizans and others who have 
bestowed labor and services upon the 
property, in its repair, improvement, 
and preservation. Liens at law generally 
arise, either by express agreement of 
the parties, or by the usage of trade, 
which amounts to an implied agree- 
ment, or by mere operation of law. 
Nar 1 Story Eq. Jurisp. § 506, and 2 
b. §1216.)—“ But,” says Mr. Justice 
Story, (2. Eq. Jurisp. § 1217,) “there 
are liens recognized -in equity, whose 
existence is not known or obligation en- 
forced at law, and in respect to which 
courts of equity exercise a very large 
and salutary jurisdiction.” 

In regard to these liens it may be 
generally stated, that they arise from 
constructive trusts. They are therefore 
wholly independent of the possession 
of the ching, to which they are attached, 
as a charge or incumbrance; and they 
can be enforced only in courts of equity. 
The usual mode of enforcing a lien in 
equity, if not discharged, is by a sale 








that which the vender of land has on the 
land for the amount of the purchase 
money, not only against the vendee 
himself, and his heirs, and other privies 
in estate, but also against all subsequent 
purchasers, having notice that the pur- 
chase money remains unpaid. And with 


| regard to this equitable lien, at least, it 


seems to be settled in England that the 
assignees of a bankrupt are bound by it 
—because, as the Master of the Rolls 
said in the case of Mitford v. Mitford, 
(9 Ves. Jun. 100,) the assignment by the 
commissioners, like any other assign- 
ment by operation of law, passes the 
rights of a bankrupt precisely in the same 


| plight and condition as he possessed them. 
| See Sugden on Vendors, 3 Lond. ed. ch. 








12, 406; 2 Story Eq. Jurisp. §1228: 7 
Wheat, 46; and the authorities there 
cited. This shows that no distinction 
is made in this respect under the Eng- 
lish bankrupt laws between liens in 
equity and at elaw; and the reason 
assigned, it will be seen, is equally ap- 
plicable to all liens. The principle is 
that the assignee of a bankrupt is deemed 
to take not as a purchaser for a valuable 
consideration without notice, but asa 
mere volunteer. Now it is worthy of 
remark that the third section of our 
act, under which the assignee acquires 
his title, if it does not expressly recog- 
nize this principle, is at least in perfect 
harmony with it. It declares that the 
assignee, in virtue of the decree of 
bankruptcy shall become invested with 
all the property and rights of property 
of the bankrupt, and “shall be vested 
with all the rights, titles, powers, and 
authorities, to sell, manage, and dispose 
of the same and to sue for and defend 
the same, subject to the orders and di- 
rections of such court, as fully, to all 
intents and purposes, as if the same 
were vested in, or might be exercised 
by, such bankrupt before or at the time of 
his bankruptcy declared as aforesaid ; 
and all suits in law or in equity, then 
pending, in which such bankrupt is a 
party, may be prosecuted and defended 
by such assignee to its final conclusion, 
in the same way, and with the same effect 
as they might have been by such bank- 
rupt.” It is to be observed also that the 
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d. terms “liens, mortgages or other se- | saving of the bnnkrupt act. Nor can I 
nm curities,” are used in the proviso in ) discover any good reason found: d in ab- 
“ question without any other express limi- | stract jlistice or in the policy of the bank- 
” tation than that imported by the refer-'| rupt act, for making a distinction in this 
ne ence in the last clause of the proviso to | respect between equitable and legal liens. 
nf the 2d and 3d sections of the act. The | Liens in equity are as meritorious as 
aS reference to the 2d section is clearly for | those at law, and it would be as unjust to 
e 7 the purpose of guarding against any | di-regard the one asthe other. And to 
T- \ construction of the saving which would | give effect to either as against the gen- 
th ‘ give effect to liens &c., created or given | eral creditors of a bankrupt would equal- 
It in contravention of the provisions of | ly conflict with the policy of the bank. 
54 that section, but which imdependently,| rupt act. 
a of it would be valid by the laws of thes ~The proceeding in the court of chan- 
Is state: such for examplé, as a bond and | cery of this state by what is familiarly 
d, warrant of attorney or a mortgage exe- | known as a creditor’s bill, is a highly 
e cuted by a debtor in contemplation of | stingent remedy in favor of judgment cred- 
‘f bankruptcy and for the purpose of giving | itors given (or recognized), and regulated 
- a preference to one or more of his! by statute; and its.operation and effect 
ee creditors over the general creditors. are to bed termined by reference to the 
~~ The reference to the 5th section is for | decisions of the state courts, so far as 
h. the purpose of more fully ensuring a | they furnish an intelligable guide, It is 
7 compliance with its provisions designed | limited to judgment creditors, and can be 
- to secure equality among all the credi- | resorted to by them only afier they have 
ang tors “coming inand proving their debts | exhausted their remedy at law, by a fruit- 
> under the bankruptcy ;’,it being by that | less effort to obtain satisfaction by writ 
m section among other thiygs, declared, | of fieri facias, Its especial object is to 
™ that “no creditor or other pérson, com- | discoverand reach the property of the 
p- ing in and proving his debt or other claim, | judgment debtor not subject to execution 
7 shall be mae to maintain any suit at| atlaw. No one doubts that at some 
d law or in equity therefor, but shall be | stage of it, the prosecuting creditor ac- 
le deemed thereby to have waived all right | qnires an exclusive right to satisfaction 
® of action and suit against snch bank- | out of the property of the defendant when 
of rupt; and all proceedings already com- | it is not bound by any prior lien. This 
val menced, and all unsatisfied judgments | right can be nothing less than a lien valid 
ad already obtained thereon, shall be deem- | by the laws of the state; andthe only 
B- ed to be surrendered thereby.” There is | question is at what stage of the proceed- 
ct nothing therefore in this limitation to | ing does it attach. And upon this point 
ne exclude equitable liens from the opera- the decisions of the courts appenr to me 
of * tion of the proviso. It is clear, moreover, | to leaveno room for doubt. It has been 
th that it was not intended to use the words | repeatedly decided that such lien is ac- 
ty liens in the proviso, in any precise defi- | duired at the commencement of the suit ; 
od nite sense, because the laws of the state | that is to say, by the filing of the bill and 
id in which the question arises in any Case, | the service of a subpoena. It is some- 
se are expressly referred to and adopted times called a preference, sometimes a 
id as the test by which the question is to | priority, sometimes simply, @-Jien, and 
i- be determined. Thus by the Revised | sometimes a specific lien; . dnd ‘it has uni- 
ul Statutes of New York, a lien is expressly | formly been held to prevail oyer atiy sub- 
1€ i given on ships and vessels on account | sequent voluntarily assignment by the 
d : of work done and materials furnished in | debtor; and, what is still more pertinent, » ». 
of their building and repair. And if I mis- | and, as it seems to me;ought of itself to 
L; take not, a simiiar lien is also given by | be nearly decisive of the question in this 
n a later act in favor of house builders :| court, over a subsequent assignment under 
a and in Massachusetts what is called the} the insolvent acts. 2 Paige, 333; Ibp¢ 
od Mechanics’ lien is given by the local] 567; 20 Johns. 554; 4 Johns: Ch. Rep,» / 
n, law. These liens may or may not be| 687; Hayden v. Bucktin‘et. al. (recently : 
ct given by the laws of other states. But| decided by the ChanceNor), in which it 
Kk where they are given, there can be no} is decided that the lien is not created by f 
e doubt of their being embraced in thé| the mere filing of the bill alone, but that » 
3 . Nin” 
. ‘ 











118 THE NEW-YORK 


LEGAL OBSERVER. 








Ex parte General Assignee, in re Allen. 





the service of a subpeena is also neces- 
sary. 


The only case I have met with which. 


seems to militate at all against this 
doctrine, is that of Lansing v. Robinson, 
7 Paige, 364. In that case it is said 
that a judgment creditor may levy on 
the property of the defendant which is 
the proper subject of a levy and sale on 
execution, notwithstanding the penden- 
ey of a suit against him by creditor’s 
bill brought by another judgment cred- 
itor, at any time “before the title of the 
defendant in such property is equitably 
divested, by an order for a sequestration 
thereof, or for the appointment, of a re- 
ceiver.” But there is nothing in this 
case, properly understood, which con- 
flicts with the other cases to. which I 
have referred. ‘The remark I have 
mentioned is in fact but a repetiton of 
the language of one of the general rules 
framed and promulgated by Chancellor 
Walworth several years before, under a 
comprehensive power given to him by 
statute for that purpose. Iam not fully 
apprised of the policy which dictated 
this rule. But the particular and more 
appropriate design of a creditor’s bill 
is to enable the creditor to appropriate 
such property of the debtor as is not 
liable to seizure by fieri facies; and as 
the practice is torequire the defendant 
to assign to the receiver all his property, 
whether subject to execution or not, 


it was probably thought but just to other | 


creditors to take care that no unneces- 
sary impediment should be thrown in 
the way of their ordinary legal remedy. 
The right thus reserved of levying on 
the property of the defendant after the 
commencement of the suit, is therefore 
but a particular exception, which tends 
the more clearly to establish the geneial 
rule. 

My conclusion then is, that by the 
institution, and diligent prosecution, of 
a snit by a creditor’s bill, without col- 
lusion with the defendant, and in good 
faith, the complainant acquires a lien on 
the property of the defendant which is 
not divested by a decree of bankruptcy 
entered upon a petition filed by or 
against the defendant, subsequently to 
the full commeneément of the suit. I 
am not called upon now to trace out this 
doctrine to all its legal consequences. 
The bankrupt act is now the law of the 





land, and is alike obligatory upon the 
state and the national courts. I under- 
stand it to bea settled rule of procedure 
in equity that when, pendente lite, the 
defendant’s interest in the subject matter 
of the litigation becomes vested by op- 
eration of law in another, as by an as- 
signment in bankruptcy, the complainant 
is bound to make such other person a 
party tothe suit. Sedgwick v. Cleveland, 
7 Paige, 287. This rule, and the author- 
ity given to the assignee by the third 
section of the act to prosecute and de- 
fend all pending suits in which the bank- 
rupt is a party, will secure justice to the 
general creditors of bankrupts against 
attempts by individual creditors to ob- 
tain undue advantages by resorting to 
the state court of Chancery, and leaves 
to this court the less apology for the 
exercise of questionable powers. It 
| being a settled principle in this court 
and, as far as I am informed, in all the 
national courts, that a decree of bank- 
ruptey when granted, and the title of the 
| assignee acquired under it relate back to 
| the time of filing the petition and embrace 
all the property the peti'ioner then had,— 
it follows, I imagine, that all steps taken 
by the complainant between the time of 
filing the petition and the entry of the de- 
cree, (if indeed he ought to be allowed 
| during the interim to proceed at all,) are 
| to be considered as taken at his peril, and 
| are not to be deemed binding on the as- 
signee. Ifthe complainant, after filing his 
billand obtaining an injunction, fails to 
prosecute his suit with proper diligence 
and to obtain the appointment of a re- 
ceiver, the case of Osborn vy. Hyer, (2 
Paige, 342,) is an authority for saying 
that his injunction will be dissolved, and 
his lien superceded. See also, 4 Paige, 
574. Ifthe suit sha!l appear to have 
been commenced at the instance of the 
bankrupt~or by collusion with him, in 
contemplation of his bankruptcy, for the 
purpose of securing a preference to the 
complainant, it would be a fraud upon 
the bankrupt act and could not be sus- 





been resorted to by the complainant after 
being informed that the defendant was 
about to apply for the benefit of the 
bankrupt act, or after notice of a prior act 
of bankruptey, committed by him and of 
the intention of another creditor to pe- 
tition to have him declared a bankrupt, it 











tained. And if it should appear to have’ 
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would deserve grave consideration wheth- 
er such a proceeding ought to be upheld. 
It is proper to add, in conclusion, that 
Ido not consider this decision as at all 
confliction with that of the Circuit Court 
for the Massachusetts district, in the case 
of Foster (Law Reporter for June, 1842,) 
which has so justly been regarded as of 
very high authority, and on which so 
much reliance has been placed in the 
cases now before the Court. The co- 
pious learning by which Mr. Justice 
Story has illustrated the subject and for- 
tified his conclusion upon the particular 
case before him, has naturally enough 
Jed to a misapprehension of the scope of 
the decision. If, for example, the ques- 
tion before that Court had been whether 
a levy by writ of fieri facias on the prop- 
erty of the petitioner, made before the 
filing of his petion, was to be held valid 
and effectual against the proceeding in 
Bapkruptcy, the case, in my judgment, is 
far from warranting the inference that the 
decision would have been adverse to the 
judgment creditor. The claim set up by 
the creditor in the case of Foster was 
founded on an attachment upon mesne 
process, and could give at most but an 
incohate conditional lien. No judgment 
had been obtained, and the attaching 
creditor might newer: be able to prove 
that he was entitled t6@a judgment. The 
Court considered it entirely clear that if 
the defendant should obtain his discharge 
pending the suit and before judgment, he 
or the assignee would be entitled to plead 
such discharge in bar of the suit. Upon 
this ground it was held, and as it seems 
to me correctly held, that the plaintiff had 
not obtained such a lien as it was the in- 
tention of the act to protect ; and that it 
was the duty of the district court, as a 
court of equity, sitting in Bankruptcy, so 
far to restrain him in his race of diligence 
while the bankrupt proceedings were in 
progress, as to prevent him from obtain- 
ing a judgment which would over-reach 
and defeat the just rights of other credit- 
ors, and the right of the bankrupt, if en- 
titled to a discharge, to plead it in bar of 
the suit. This was a very different case 
from that of a suit by creditor’s bill, in 
which the complainant is seeking not to 
establish for the first time, a claim against 
the defendant, but rather to obtain satis- 
faction of a claim already established. It 


the discovery and application of the de- 
fendant’s property in conformity with the 
judgment of a court of law already pro- 
nounced, and of which it would have al- 
ready given the complainant the fruits if 
it had possessed the power. 

The several cases pending before the 
Court differ in respect to the’stages that 
had been reached in the proceedings in 
chancery when the petitions in bankrupt- 
cy were filed. But they all agree in 
having been fully commenced before the 
petition, and therefore under this decision 
fall within the same category. The pe- 
tition in each case must be dismissed. 





U. S. DISTRICT COURT FOR THE SOUTHERN 


DISTRICT OF NEW YORK. 
Before the Hon. S. R. Berts. 


In the matter of the Petition of Maynarp 
Brace, a Bankrupt. 


After the Bankrupt has been examined by the oppo- 
sing creditors, his counsel cannot cross examine him 
on the matters opened by the examination, but the 
Bankrupt may, under the advice of his counsel, give 
explanations and corrections of his statement. 


The examination of the Bankrupt taken before a 
master in Chancery in Equity procedings may be 
admited in evidence by the commissioner, as far as 
it goes to elucidate the state of his affairs. 


TuIs was a case submitted by counsel 
for the opinion of the court, the points in- 
volved in which will appear in his Honor’s 
decision. 

Betts J.—This case comes up on ex- 
ceptions to the decision of commissioner 
Miller, rejecting and admitting testimony 
on the hearing before him. :' 

. After the Bankrupt had been examined 
by the opposing creditors, his counsel 
proposed to cross examine him on the 
matters opened by that examination. 

The commissioner decided that the 
Bankrupt might, under the advice of his 
counsel, give explanations and corrections 
of his statements; but that his counsel 
could not put questions to him in the way 
of a cross examination. To this decision 
the bankrupt excepts. 

The 4th section of the act declares 
‘the bankrupt shall at all times be sub- 
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ting to such bankruptcy, and his acts and 
doings, and his property and rights of | 
property &c.” 

This authoity is in substance the same 
as given by the English Bankrupt acts of | 
1 James ch. l5and 5 Geo. 2 ch. 30. 

The English acts do not allow as mat- 
ter of right that any one examined by the 
commissioners shall be attended by coun- 
sel, itis regarded a mater of favour to 
permit counsel to be present at the exam. 
ination (ex parte Parsons, 1 Atk. 204,) 
our proceedings are manifestly more lit- 
eral m respect to the method of conduc- 
ting an examination, and we accordingly 
permit the testimony produced by or 
against a bankrupt to be subjected to the 
scrutiny of a cross examination. 

A cross examination is not ouly for the 
purpose of explaining or qualifying state- 
ments that have been made on the direct, 
but its purpose and effect in proceedings 
in our courts isto introduce substantive 
evidence for the party pursuing it, 
and accordingly a set of facts intirely 
independent of his statements in chief 
may be called from a witness, and in that 
way he may be improved by the adversary 
party to set up a new case, or to over- 
throw that he was adduced to support. 

The examination of a party himself 
must however rest upon different princi- 
ples. The act authorizing his examina- 
tion indicates this, as he may be ex- 
amined on written interrogatories or 
orally, which necessarily imports that he 
is, as in chancery proceedings, liable to 
be compelled to make discoveries in the 
matter, and that accordingly his answers 
are evidence only in the particulgrs 
inquired of. 

There is nothing in the statute deno- 
ting that Congress intended the bankrupt 
when examined, should become a com- 
petent witness in all respects so as to 
be enabled to give testimony on his 
own behalf beyond and out of the sub- 
ject mattcr of his examination by the 
creditor. 

I think the commissioner properly 
over-ruled the application, and that he 
placed the proper limitation upon the 
right of the bankrupt and his counsel. 

Another exception was taken that the 
commissioner, admitted in evidence an 
examination of the bankrupt taken be- 
fore a master in chancery in some.equity 





proceedings. 





This testimony was properly admitted 
so far as it went to elucidate the state 
of the bankrupt’s property. 

The creditors had a right to use his 
declarations written cr oral against the 
verity and integrity of his inventory, and 
his sworn statements would be of still 
stronger effect if they were in collision 
with his representations on his papers 
in this court. 

I accordingly affirm .the decision of 
the commissioner on both points, and 
over-rule the exceptions. 





PRACTICAL POINTS. 





PARCEL BY RAILWAY. 


A case of some interest has recently 
occurred in England, with respect to 
carriage by railway—for the principle 
applies equally to injury to persons as 
to parcels. A parcel was delivered at 
Lancaster and Preston Junction Rail- 
way Company, directed to a person ata 
place in Derbyshire. The person who 
brought it to the station offered to pay 
the carriage, but the book-keeper said 
it had better be paid by the person to 
to whom it was. directed, on the receipt 
of it. The Lanci¥t4r and Preston Junc- 
tion Railway Company were known to 
be proprietors of the line only as far as 
Preston, where the railway unites with 
the North Union Line, and that after- 
wards with another, and so on into 
Derbyshire. The parcel having been 
lost, after it was forwarded from Pres- 
ton, it was held that the Lancaster and 
Preston Railway Company were liable 
for its loss. “It is admitted, “said 
Lord Abinger, C. B., “ by the defendant’s 
counsel, that the defendants contract to 
do something more with the parcel, than 
merely to carry it to Preston; they say 
the engagement is to carry to Preston, 
and there to deliver it to an agent, who 
is to carry it further, who is afterwards 
to be replaced by another, and so on till 
the end of the journey. Now that isa 
very elaborate kind of contract ; it is, 
in substance, giving to the carriers a 
general power along the whole line of 
route, to make at their pleasure, fresh 
contracts, which shall be binding upon 
the principal who employed them. But 
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if, as it is admitted on both sides, it is 
clear that something more was meant 
to be done by the defendants than ca Ty 
ing as far as Preston; is it not for the 
jury to say what isthe contract, and how 
much more was undertaken to be done 
by them? [The jury had found for 
the runtifl9 “It is better that those 
who undertake the carriage of parcels 
for their mutual benefit, should arra nge 
matters of this kind inter se, and should 
be taken each to have made the other 
their agents to carry forward ;” and 
Mr. Baron Folfe, before whom the cause 
was tried, said—“ What I told the jury 
was only this, that ifa party bring 
parcel toa railway station, which in this 
respect is just the same as a coach 
office, knowing at the time that the com- 
pany ‘only carry to a particular place ; 
and if the railway company receive and 
book it to another place to which it is 
directed, prima facic they underiale to 
carry it to that other place.” “If tl iook 
my place at Euston Square, and pay to 
be carried to York, and am inj: wed by 
the negligence of some body between 
Euston Square and York, { do aot know 
why I am not to have my remedy against 
the party who so contracted to carry 
me to York” Muschamp v. Lancaster 
and Preston Junction Railway Company, 
8 Mee. and Wels. 421. 





— SBE aie 


~ COURT OF COMMON PLEAS 


Before the Honorable MicuAsi Utssour- 
rer, and Judges [ncramam and INGLIs. 


Winuam A. Evierv v. Sern W. Bene- 


DICT. 


A note was given in payment of an invoice of coal 
purchased by the defendant of Messrs. M., who 
were dealers in coals at Jersey City; the purehasc 
was made anterior to the date of the note. ‘The 

coal in question was purehased by Mes: STs. M., an 

terior to the spring of 1841, of the Morris Canal and 

Banking Company. [n March 1841, the Morris 

o-* ul and Banking © ompany issued a large amount 

Post Notes, ealled by them Toll Post Notes, 

Similar to Bank Bills, and for the purpose of giving 

them currency they issued an advertisement, statin: 

“that they would receive at par their notes payable 

intwelve months from issue, and receivable for 

canal tolls in payment of all debts and dues to the 

Company, and with a view to insure the speedy 

liquidation of the amount about to be issued to the 

contractor then employed in the enlargement oi 
their works, and the toll collectors were instructed 

tv receive the same at par, the coal agent A. 8. D, 

9 


“ 





’ 
i 
4 


was instructed to receive them in payment of all 
coal sold at par—the attorney’s of the Company at 
Newark, Jersey City, and elsewhere, were autho- 
rized to receive them on account of all debts and 
judgments due and becoming due, and as a further 
security to the public receiving the same, the coal 


ut Jersey City sold to M.. was for sale to the extent 
of sever: al thousand tens, at the fair market cost 


price for which the said notes of the Company 
would be received at par,”—after defendant had 
purchased the coal and given his note, Messrs. M. 
informed him that he might pay his note in the 
Canal Toil Post Notes. Messrs. M. transferred 
the note tothe Morris Canal and Banking Com- 
pany on account of their indebtedness to the Com- 
pany: when the pe arrived at maturity it was held 
by the Co impany and deposited for collection in the 
Bank of the Unit ed States in New York, and on 
« presented, the defendant tendered post notes 
in paymen nt. Held that the tender should have been 
io ihe ple ntiff and not to the Bank, which held the 
note when nit beeame due. 
Under the general issue the plaintiff was allowed to 
prove a tender. 


Tus was an action to recover the 
am _ of a note for $331: 50, dated 
March 24th 1841, and paya- 
ble three Efrem after its date to the 
order of J. W. and J. Morgan. The 
facts appearing in the case are the fol- 
lowi ing :— 

‘The note was given in payment of an 
invoice of coal purchased by the defen- 
dant of the Messrs. Morgans, who are 
dealers in oo at Jersey City. The pure 
chase was made by the defendant age 
terior to the e ; dae of the note, the coal 
sold to the defendant by the Messrs. 
Morgans, was purchased by them in the 
sp ring of 18 41 of the Morris Canal and 

tanking Company. In the month of 

arch 1241, the Morris Canal and 
cing Company issued a large amount 
of post notes called by them Canal Toll 
Post Notes, in the similitude of bank 
ls, and intended to circulate as money, 
and for the purpose of giving their said 
post notes ac currency in the community, 
caused to be publishnd for a considera- 
ble length of time in several of the nrews- 
papers of the State of New Jersey, and 
the city of New York, of extensive cir- 
culation in the vieinity of New York, an 
advertisement, of which the following is a 
copy :—— 

“ The Morris Canal and Banking Com- 
pany hereby give notice that they will re- 
ceive at par their notes payable in twelve 
months from issue, and receivable for 
canal tolls, in payment of all debts and 
dues to the company, and with a view 
to insure the speedy liquidation of the 

amount about to be issued to the con- 
tractor how employed in the enlargement 
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of their works. The toll collectors are 
instructed to receive the same at par. 
The coal agent A. S. Donner, Newark, 
is instructed to receive them in paymen' 
ofall coal’sold at par. The attorney’s 
of the company at Newark, Jersey City 
and elsewhere are anthorized to receive 
thein on account of all debts and judg- 
ments due and becoming due, and asa 
furtheg security to the public receiving the 
same, the coal at Jersey City, sold to J. 
Wand and J. Morgan, is for sale to the 
extent of of several thousand tons at the 
fair market cost price, for which the’said 
notes of the company will be received at 
par. The foregoing absolving powers 
are fur greater than the emount authorized 
to be issued. By order of the board, 
Signed, E. R. Brvpte, President. 
Jersey City, March 25th, 1841.” 

After the defendant had purchased the 
coal of the Messrs. Morgans, and execut 
the note sued upon, this advertisemented 
came under his notice.--The Messrs. Mor- 
gans informed the defendant that he might 
pay his note in the Canal toll post 
notes, (the Morris Canal and Banking 
Company, having promised them to re- 
ceive their said notes at par, in payment 
for the Coal sold therein by the company.) 
The Messrs. Morgans transferred the 
note to the Morris Canal and Banking 
Company, as payment on account of their 
general indebtedness to that company.— 
At its maturity the note was held by the 
comapny and was deposited by them for 
collection in the Bank of the United 
States in New York. When the note was 
presented by the notary for payment, 
the defendant tendered post notes to the 
amount thereof in payment and subse- 
quently made a similar tender at the 
Bank of the United States in New York, 
to the teller who had the note in charge—- 
The Bank of the United States in New 
York, under the direction of the Mortis 
Canal and Banking Company, declined 
accepting the post notes. The note was 
subsequently transferred by the Morris 
Canal and Banking Company, to the 
plaintiff who then was and for many years 
prior thereto had been a clerk in their 
banking house in Jersey city. 

At the trial of the:cause the defendant’s 
counsel offered the plaintiffs counsel, post 
notes to the amount of the note sued upon. 
The tender was then again declined. 

At the suggestion of his Honor Judge 





Ingraham, who presided at the trial, a 
verdict was taken for the plaintiff, sub- 
ject to the opinion of the court upon the 
case. The defendant had pleaded the 
general issue only. 

S. A. Crapo, for the plaintiff now con- 
tended. 

I. That the agreement set up by the 
defendant and founded upon the advertise. 
ment of the Morris Canal and Banking 
Company, was nudum pactum. 

If. That the evidence as to the tender 
was inadmissible—the tender having 
neither been pleaded, or notice thereof 
given. 

Hi, F. Clark for the defendant, con- 
tended that the plea of the general issue 
was sufficient and upon the merits. 

I. That the published advertisement 
of the Morris Canal and Banking Com- 
pany of March 25th. 1841, constituted a 
valid agreement between them and their 
debtors, and by virtue thereof the former 
became bound to accept from the latter, 
at the oprion of the latter in lieu of 
money, their Canal tol] post notes on ac- 
count of all notes then due or to become 
due. 

II. ‘That the agreement being valid 
operated as between the Morris Canal 
and Banking Company, and the defend, 
ants to substitute.in lieu of money, at the 
option of the latter the post notes as a me- 
dium of payment of the note sued upon, 

III. Upon the tender, therefore, of the 
post notes to the amount of the note, 
the right of action thereupon of the 
Morris Canal and Banking Company, 
in whose place the plaintiff stands (having 
rsceived the note aftar its maturity 
and after the tender) became extinguish- 
ed and in respect of the post notes, the 
defendand became the bailee for the 
holder of the note. 

Cur ad vult. 

Utsnorrer J.—Now delivered the 
opinion of the court. ‘ 

I. The case in,13 John. 57 shows that 
under circumstances not unlike those 
before us in the present action, the de- 
fendant was allowed, under the general 
issue, to prove a tender.—It seems that 
without respect to the particular defence 
any facts showing that the plaintiff on the 
record had not a good cause of action 
against the defendant when he com- 
menced his suit, may be proved under 
the general issue. 








Besi 
by the 
to the, 
the n 
tender 
pleade 
claim, 
facts 5 
accept 
The te 
chain 
and al 
place | 
holder 
parties 
in 13 
defence 
the get 
a diffe 
253— 
cited a 

II. 
the pr 
pany t 
were ¢ 
suit? ¢ 
and sat 
becaus 
there | 
payme 
defencs 
note p 
becom: 
specifi: 
this no 
other n 
fault o! 
their p 

notes w 
agreen 
their r 
would 
payabl 
is liabl 
fendat |! 
as the 
it becat 
he is | 
existed 
the qui 
to the | 
or only 
fendan 
purcha 
the one 
agreen 
is no | 


paid fe 








THE NEW-YORK LEGAL OBSERVER. 


123 





Walter Skidmore v. 


John M. Devoy. 





Besides which although a tender is proved 
by the defendant, it was not a right tender 
tothe plaintiff, but to the bank which held 
the note when it became due;—The 
tender therefure could not have been 
pleaded as such in bar of the plaintiffs 
claim, unless in connection with the other 
facts proving the previous agreement to 
accept the teudered notes in satisfaction. 
The tender then was only one link in the 
chain of proof, or one part of the defence, 
and all the facts were those that took 
place prior to the plaintiff becoming the 
holder of the note, As between the orignal 
parties or new parties however, the case 
in 13 Johns. 57, seems to hold that the 
defence now offered was available under 
the general! issue—-(ther cases seem to bear 
a different aspect (Gr. Pr. 232—17 Johns, 
253—13 Wend. 95) but we think the first 
cited authority ought to govern this case. 

II. We are then to consider whether 
the promises mode by the Morris Com- 
pany to the Morgans and to the public 
were availab!e to the defendant in this 
suit? and to what extent ? as an accord 
and satisfaction the difference is not good 
because there was no acceptance? If 
there had been an acceptance then the 
payment would have been an_availab!e 
defence. Then is this equivalent toa 
note payable in specific articles, which 
becomes extinguished by the tender of the 
specified articles? I think not, because 
this note is payable iz money and not in 
other notes and that the, neglect and de- 
fault of the bank in not complying with 
their promise to accept payment in other 
notes was a breach of a new contract or 
agreement but not an extinguishment of 
their right of action on the note, as it 
would have been if the same had been 
payable in specific articles. The Bank 
is liable to respond in damages to the de- 
fendat ford sregarding their promises; and 
as the present plaintiff took the note after 
it became due, and with knowledge thereof 
he is bound to all the equities as they 
existed between the original parties; and 
the quustion is, do those equities extend 
to the whole sum or amount of the note, 
or only to so much damages as the de- 
fendants sustained by reason of their 
purchasing other notes with which to pay 
the one now in suit according to the 
agreement between the parties? There 
isno proof how much the defendants 
paid for such other notes, and there may 








be some doubt as to the identity of the 
notes bought, or whether they were bought 
by the defendant pursuant to the adver- 
tisements and desire of the bank. [If 
there is any difficulty as to the facts the 
question ought to be submitted to the 
jury, but if the facts establish the de- 
fence we must say whether it is available. 
My impression is that the defence is only 
so far available on the ground of the 
equities between the original parties, as 
to allow the defendants to set off all the 
money or its equivalent value which they 
expended in purchasing the other notes to 
offer in payment of the one now in suit. 
That the agreement subsequent to the 
making of the note now in suit, did not 
bind the then holders of the note, further 
than as to liability for damages, and that 
the tender consequently did not extin- 
guish the note. 


New trial ordered with costs to abide 
the event. 





Watter Sxipmore vs. Jonn M. Devoy. 


Where in Replevin the plea of non cipit is interposed, 
and a plea of property in a third person without a 
formal traverse of property in the plaintiff, and the 
jury find that the defendant did take the goods, and 
that they were not the property of such third person, 
the plaintlff is entitled to judgment. 


This was an action of Replevin tried 
before the Hon. Willliam Inglis. 

It appeared on the trial, by the testi- 
mony adduced, that the plaintiff during 
part of the summer of 1840, was a board- 
er with a Mrs. Ann Heymans, who kept 
a boarding house at No. 66 Monroe 
street in this city; that the plaintiff left 
her house in July 1840, and went to Eu- 
rope; but left three pictures in the 
house, with Mrs. Heymans, to be taken 
care of until he should return. On the 
9th of February following Mrs. Heymans 
removed the pictures to William street. 
On the 10th day of February, Shannon, 
who was the owner of the house 66 
Monroe street, and the landlord to Mrs.. 
Heymans, issued a landlord’s warrant 
against Mrs. Heymans for rent due to 
him on the said house, and he gave the 
warrant to the defendant Devoy, one of 
the city marshals, to execute. Devoy in 
pursuance of the warrant, took the pic 
tures with other property. 
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The declaration was in the usual form 
of declarations in replevin. It merely 
stated that the defendant took the pic- 
tures, the property of the plaintiff, and 
unjustly detained the same, &c. 

The defendant plead, Ist. non cepit, 
concluding to the country. Then he 
put in a cognizance by which he ac- 
knowleged the taking, and justly, be- 
cause Ann Heymans held the house 66 
Monroe street, as the tenant of William 
Shannon, by virtue of a demise ;—that 
said Shannon executed his warrant in 
due form to the defendant, one of the 
public marshals, commanding him to 
make a distress, &c. by virtue of which 
said warrant the defendant took the said 
goods as a distress. The cognizance 
concluded with these words: “And the 
said defendant avers that the said goods 
and chattels were the property of said 
Ann Heymans, ard had been removed 
from the demised premises aforesaid, 
within thirty days next previous to the 
said distress.” 

To this cognizance the plaintiff plead 


in bar, Ist. That Ann Heymans did not | 


hold the house No. 66 Monroe street, as 
the tenant of Shannon. 2nd. That the 
said goods and chattels were not the 
property of said Ann Heymans, both of 
which pleas concluded to the country. 

The jury found for the plaintiff on all 
three of the issues—gave six cents dam- 
age and six cents costs, and assessed 
the value of the property at fifty dollars. 

The defendant moved for an arrest of 
the judgment. 

Brady for the defendant insisted, that 
by the jury finding that the property did 
not belong to Ann Heymans, it did not 
follow that it belonged to the plaintiff, 
and that the verdict deteimined nothing 
except the taking ; that the property did 
not belong to Ann Heymans, and that it 
did not state to whom the property did 
belong—and therefore that the plaintiff 
was not entitled to judgment for dama- 

s,&c. Hecited Bemus vs. Beekman. 

Wend. 667. 

Skidmore, the plaintiff, insisted that 
the plea of non cepit admitted that the 
property taken belonged to the plaintiff, 
and only denied the taking; Philips’ 
Evidence, 126. 2 Saund. 282; and that 
the allegation contained in the cogni- 
zance that the pictures were the proper- 
ty of Ann Heymans, was not a diret 





traverse of that part of the declaration 
which alleged that the property belong- 
ed to the plaintiff, and was at most onl 
argumentative and consequently bad as 
a transverse; and that the jury having 
decided that the goods were not the 
property of Ann Heymans, the admis- 
sion remained in full force that the pro- 
perty belonged to the plaintiff. 

By tue Court. 

The plaintiff declares against the de- 
fendant for taking his goods at a house 
in William street, and detaining the same. 
The defendant pleads the general issue 
as to the taking and specially that he as 
the officer of one Shannon, seized the 
goods for rent due by Mrs. Heymais of 
premises in Monroe street, viz., for rent 
from Ist November 1841, to the Ist Feb- 
uary 1842, and he seized the goods, the 
| 10th Febrnary 1842, in William-street, 
| they belonging to Mrs. Heymans, and 

having been removed to William street 
| from the demised premises. 
| The plaintiff answers that Mrs. Hey- 
| mans did not hold or enjoy the premises 
|in which &c, as tenant thereof to said 
| Shannon and because the goods were not 
| her property. 

Upon the pleadings a trial has been 
, had and the defendant now moves in ar- 
| rest of judgment, because there was a de- 
_parture in the pleadings, and because the 
‘issue tried did not present the fact of 
| property in the plaintiff, but of the right 
| of Mrs. Heymans to the same, and the 
' right ofthe landlord to distrain her prop- 
erty. We do not know what the precise 
| verdict of the jury was, that we are to 
peesume that it was properly what the 
record required under the pleadings (13 
Wend. 425). 

Doubtless the gist of the plaintiffs ac- 
tion was his own title (12 Wend. 33) non 
cepit admits property in the plaintiff 
(ib. 34). But the defendant being an 
officer could under the general issue give 
the special matter in evidence without 
notice (12 Wend. 496—285). 

We thus see that non ceapit admits prop- 
erly in the plaintiff, and that the plaintiff 
was bound to prove his case as stated in 
his declaration, because the general issue 
was pleaded and because the defendant 
was a public officer, who could set up any 
matter in defence. He could dispute the 
plaintiffs title under non cepit.—A fter ver- 








dict on motion in arrest, the court will 
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intend that every material fact alledged in 
the declaration, or fairly inferrable from 
what is alledged, was proved on the trial, 
but if the plaintiff totaliy omits to state a 
good title or cause of action even by im- 
plication there is no room for intendment 
or presumption, (11 Wend 374) upon these 
issues therefore we may properly conc!ude 
that the plaintiffs right of property was 
either admitted or proved, and that Mrs. 
Heymans property was disapproved (13 
Wend. 33). The plaintiffs case must 
consequently have been fully made ont, 
and the only point is whether the plain- 
tiffs judgment can be arrested, because in 
traversing the defendants cognizance he 
did not render replying to the supposed 
right of the landlord over his own right? 
The defendant ought to have traversed 
the plaintiffs right, (12 Wend. 39,) but did 
not, and the plaintiff only answered the 
matter in defendants cognizance. For 
such a departure the court will not ar- 
rest the judgment (Gr. Pr. 256—2 Saund. 
84 (d). 

If thejury had not passed upon the 
special issue, the verdict perhaps could 
not be sustained (138 Wend. 425), but we 
suppose they did as well upon the plain- 
tiffs right. The property is affirmed in 
the declaration to be the plaintiffs property, 
and the right of the plaintiff is either 
admitted or proved. The judgment 
cannot be arrested for this cause. How 
this matter may stand on a writ of error 
is not for us to consider (3 Wend. 667). 

Motion in arrest of judgment denid. 


SELECT ,ENGLISH CASES. 





COURT OF QUEEN’S BENCH.—TRINITY TERM, 
1842. 


Wueeter, v. Monteriorr, Knicut, and 
others. 


A Tenant of a House fora Term of Years demised it 
by Mortgage Deed, dated March 24th to the Mort- 
gagee to hold thenceforth for theResidue of theTerm, 
(less one Day, subject to the Proviso thereinafter 
contained ; and he thereby also sold and transferred 
the Fixtures and Chattels therein to the Mortgagee, 
to hold for his own Use and Benefit, but subject to 
the Proviso thereinafter contained. The Deed con- 
tained a Proviso for econveyance, on Repayment 
of the Mortgage, money on the 24th June then next; 
and also a Proviso, that,on Non-Payment on that 
Day, it should be lawful for the morgagee to enier 
upon, an dreceive and take the Rents, and Profits of 

said Leasehold and other Premises; and, if he 

should think proper, of his sole Authority, to sell or 








underlet the Premises, and to sell the Fixtures and 
Chattels :—Held, that the mortgagee had no‘ Right 
to enter and take Possession until the 24th June; and 
that he could not maintain Trespass for an Entry, 
or for an Asportavit of the Fixtures and Chattels, 
made before that Day by a Stranger. 


Trespass for breaking and cuiering the 
dwelling-house of the plaintiff, and pulling 
down, seizing, and carring away his fix- 
tures, goods. and chattels. Pleas: first, not 
guilty ; second, that the dwelling-house, 
fixtures, goods, and chattels, were not the 
property of the plaintff. Issues joined. 
At the trial before Lird Denman, C. J., 
in Middlesex, after Michaelmas Term, 
1839, it appeared, that the defendants, as 
sherilfs of Middlesex, on the 9th June, 
1830, entered into a house in Sloane 
street, then in the occupation of one 
Franks, carrying on there the trade of a 
confectioner, and levied onthe fixtures, 
utensils in trade, goods, and effects 
therein, by virtue of a fiera facias to levy 
on the goods of Franks, at the suit of 
Gunn and others. This was the trespass 
complained of. It appeared, that Franks 
was tenant of the house for a term of 
years, and by a mortgage deed, dated 
the 24th of March, 1838, in considera- 
tion of 272/., he had granted and dis- 
mised to the plaintiff the house, and the 
remainders, reversions, rents, and pro- 
fits, with the lease thereof, to hold 
thenceforth for the residue of the term, 
less one day; and had thereby also as- 
signed to the plaintiff the fixtures, uten- 
sils in trade, and other chattels and 
effects specified in the schedule, then 
or thereafter to be in or about the house 
and premises, to hold to the plaintiff for 
his own absolute use and benefit, sub- 
ject, nevertheless, to the proviso there- 
inafter contained, which was as follows: 
Provided always, and it is hereby 
agreed, that, if the said W. Franks, his 
executors, &c., do and shall pay unto 
said James Wheeler, (the plaintiff) his 
executors, &c., the said sum of 272i. 
of lawful money, &c., with interest for 
the same after the rate of 51., &e., on the 
24th day af June now next ensuing, then 
and in such case he the said James 
Wheeler, his executors, &c., shall and 
will, on the request, and at the expense 
of the said William Franks, his execu- 
tors, &c., re-convey the said premises to 
him or them, or as he or they shall 
direct, free from all incumbrances by the 
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said James Wheeler, his executors, &c.; 
Provided also, and it is hereby further | 
agreed, that, if default shall be made in 
payment of the said sum of 272/. and 
interest, or any part thereof, on the day 
and time, and in manner aforesaid, it 
shall and may be lawful for the said 
James Wheeler, his executors, &c., to 
enter npon receive, and take the rents 
and profits of the said leasehold and 
other premises ; and if he or they shall 
think proper so to do, of his or their 
sole authority, to sell and dispose of or 
underlet the said@ premises hereby 
granted and demised, for all or any part 
of the said term therein ; and to sell the 
said fixtures, chattels, and effects hereby 
assigned, by public auction or private 
contract, tor the best price that can be 
obtained ; and assign, grant a lease, or 
underlet the same premises, and deliver 
the said fixtures, chattels, and effects, 
when sold or let, to the purchasers or 
purchaser, tenants or tenant hereof, or 
as they or he shall direct The deed 
contained a declaration of the trusts of 
sale, and of the rents and profits of the 
premises in the meantime; and a cove- 
nant by Franks to repay the mortgage 
money on the 24th June. The plaintiff | 
had not entered after the execution of | 
the indenture, but Franks continued in | 
occupation down to the time of the | 
seizure. On these facts, the defendants | 
applied fora nonsuit, on the ground, | 
that the plaintiffhad only a reversionary 
interest before the 24th June; and 
could not maintain trespass for an entry 
before that day. The learned judge | 
gave leave to move for a nonsuit on) 
that point; and the plaintiff had a ver- | 
dict, damages 200/. In the next term, a, 
rule nisi for a nonsuit was obtained. | 
Kelly and James shewed cause.—On | 
the issue raised by the defendant’s plea, | 
the plantiff is entitled to a verdict if he 
was possessed of the house, or fixtures, | 
or goods. As to the house, the deed | 
operated as a present demise, subject | 
to are-conveyance. There was no pro- | 
viso, that Franks, the mortgagor, should 
hold until default, which would be a re- 
demise, as in Wilkinson v Hall, (3 Bing. 
N. C. 508;) nor had he paid rent or in- 
terest while in occupation, which dis- 
tinguishes this case from Patridge v. 
Bere, (5 B. & Ald. 604.) Franks was, 
therefore, a trespasser; the plaintiff 








might have treated him as such, and 
have ejeccted him at any time, without 
a demand of possession. (Doe d. Roby 
v. Maisey, 3 M. & Ry. 341.) If Franks 
had no estate by re-demise, and was not 
tenant, nor treated as a trespasser, he 
would only occupy as the agent or ser- 
vant of the plaintiff, who could declare 
on such occupation as his own. (Bertie 
v. Beaumont, (16 East, 33.) Or, sup- 
posing the occupation by Franks by the 
piaintiff’s permission, to be a tenancy at 
will, it is laid down in Com. Dig, 
“Trespass,” (B. 2,) citing 2 Roll. 551, 
1. 49, that, “Ifa stranger does a tres- 
pass toa lessee at will, which prejudices 
the land, the lessor may have trespass 
against him for the damage to the land, 
for the possession of the lessor is his 
possession.” [ Patterson, J—That must 
mean trespass on the case.| The proviso 
in the deed merely restrains the plain- 
tiff from vunderletting before default 
made on the 24th June. Then, as to 
the fixtures, they passed by the demise 
of the house, (Longstaff v. Meago, 2 
Adol. & Ell. 167,) or by the assignment. 
And, lastly, the assignment vested the 


‘absolute property in the fixtures and 


goods in the plaintiff, which drew to it 
the possession: he might bring tres- 
pass for an asportavit by a stranger. 
(Hudson v. Hudson, Latch, 214.) The 
proviso defers the power of sale until 
the 24th June, but that does not affect 
the possession in the meantime. 
Taprell, contra—-The question is, 
whether the plaintiff had such possession 
as will support trespass. First, as to 
the house: in a demise for years no 
estate is vested in the lessee before 
actual entry ; he has merely a right of 
action, and an intercesse termini. He 
can not, before entry, receive a confir- 
mation, or a release from the lessor. 
(Co. Litt. 270, 296. b.; Shep. Touch. 
324.) “A plaintiff cannot maintain 
trespass quare clausum fregit, if he has 
not actual possession, though he has 
the freehold in law ;” “so a bargainee 
shall not have trespass before entry, 
though the possessiou is transferred to 
him by the statute.” (Com. Dig. “ Tres- 
pass,” (B. 3 ;) and see Bac. Abridg. 
“Leases,” (M;) Cook v. Harris, 1 Ld. 
Raym. 367, per Holt, C. J.) The dictum 
in Roll.’ cited in Com. Dig. (B. 2) must 
be intended to apply to a lessor who has 
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had actual possession. Franks, after the 
execution of the indenture, had lawful 
possession ; (Partridge v. Bere, 5, B. 
&. Ald. 605;) he was neither a tres- 
passer nor a servant. (Hitchman v. Wal- 
ton, 4 Mee. & W. 409.) The plaintiff 
should have brought case for an injury 
to his reversion. (Wilkinson v. Hall, 
3. Bing. N. C. 518.) As to the fix- 
tures: it does not appear whether they 
were annexed or severed; they were 
not, in terms, demised, but assigned. 
If they were fixed to the freehold, they 
were parcel of it; Colgrave v. Dios San- 
tos. 2 B. & C. 76; Boydell v. M’ Michael, 
1C., M. and R. 177; Longstaff v.Meago ;) 
and Franks, not the plaintiff, might 
bring trespass for the severance. If 
severed and carried away in one con- 
tinued act, it is doubtful whether tres- 
pass would lie for them. (Taylor v. 
Cole, 3 T. R. 292, per Buller J.; Cubitt 
v. Porter, 8 B. & C. 270, per Littledale, J.; 
Amos on Fixtures, 239, 247,) But, 
thirdly, both as to the fixtures and the 
goods, a right to retain the possession 
of them was reserved to Franks, until the 
24th June. under the terms of the deed. 
(Gordon v. Harper, 7 T. R. 9; Hall v. 
Pickard, 3 Camp. 187; Ferguson v. 
Christall, 5 Bing. 105.) In Trenchard 
v. Hoskins, (Winch. 93,) Hobart, C. J., 


laid down a rule of construction of 


| 








deeds, thus:—“ Every deed ought to | 


be construed according to the intention 
of the parties; and the intent ought to 


be adjudged of the several parts of the | 


deeds, as a general issue out of the evi- 
dence and intent ought to be picked out 
of every part, and not out of one word 
only.” By this deed the fixtures and 
goods were assigned to the plaintiff, 
habendum, from no particular day speci- 
fied; and it is provided and “ agreed,” 
that the morgagor shall repay the prin- 
cipal and interest on the 24th June ; and 
that, on default, the plaintiff might enter 
on that day and take the rents and pro- 
fits of the leasehold and other premises ; 
and, if he shall think proper, sell or 
underlet the said premises demised and 
the fixtures. That is, in effect, an 
agreement that Franks might hold until 
default ; expressio unius est exclusio 
alterius. ‘“ Agreed” is a word of both 
parties. (Stevenson’s case, 1 Leon. 
324; Com. Dig. “Covenant,” (A. 2):). 


_viso herinalter contained. 


There is, therefore, an express cove- 
nant by the morgagor, that the plaintiff 
might, on default, enter on the 24th June, 
or sell on that day without entry; and, 
on the other hand, an implied covenant 
on the part of the plaintiff, that he would 
not enter into possession until default 
made. (Earl of Shrewsbury v. Gould, 
2 B. & Ald. 467: Sampson v. Easterby, 
9B. & C. 515; Saltman v. Houstoun, 1 
Bing. 440 ; Stevenson’s case, 1 Leon. 324; 
Duke of St. Albans v. Ellis, 16 East, 
352; Doe d. Fisher v. Giles, 5 Bing. 
42; Wilkinson v. Hall,3 Bing. N. C. 
508; Worsley v. De Mattos, 1 Burr. 
469, 475; Doe d. Pritchard v. Dodd, 5 
B. & Adol. 689.) 
Cur ad vult. 


Lorp Denman, C. J., now delivered 
the judgment of the court.—This was an 
action of trespass for breaking and enter- 
ing the plaintiff’s house, and seizing fix- 
tures and goods therein ; and the 2nd plea 
denied, that the plaintiffs were possessed. 
The defendants were sheriffs of Middle- 
sex, and had entered and seized undera 
writ of fieri facias against Wm. Franks. 
Franks was tenant for a term of years, and 
had demised the premises to the plaintiff, 
by way of mortgage, for the residue of his 
term, wanting one day; but the plaintiff 
had not entered. The deed of mortgage 
is dated March 24, 1838, and demised to 
the plaintiff, to hold “thenceforth,” during 
the remainder of the term, wanting one 


, day, subject, nevertheless, to the proviso 


hereinafier contained.” It also sold and 
transferred the fixtures and chattles to 
the plaintiff, to hold for his own use and 
benefit, subject, nevertheless, to the pro- 
There were 
two provisoes: one, inthe usual form, 
for reconveyance, on payment of the 


| mortgage money onthe 24th June; the 


other, that, on non-payment of the money 
on that day, it should be lawful for the 


_ mortgagee to enter upon, and receive and 





take the rents and profits of the said lease- 
bold and other premises; and if he 
should think proper so to do, of his sole 
authority, to sell or underlet the premises, 
and to sell the fixtures and chattles.— 
There is no covenant that Franks shall 
remain in possession till the 24th June ; 
but, looking at the whole deed, we are of 
opinion, that the plaintiff's right to take 
possession did not attach until the 24th 
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June ; therefore, that the verdict found 
for him on the second plea is wrong, and 
a nonsuit onght to be entered. As regards 
the house, the verdict now would he 
wrong, independent of the proviso, be- 
cause it is laid down in Co. Litt, 296. b. ; 
Com. Dig. “ Trespass,” B. 3, and many 
other places, that the lessee, before entry, 
cannot maintain an action of trespass ; 
and, as regards the the fixtures and chat- 
tles, though the property in them would 
pass by the deed at once in ordinary mort- 
gages, yet the terms of this deed preclude 
the plaintiff from taking possession until 
the 24th June; and, in fact, he had not 
taken it on the 9th June, when the pro- 
ceedings occurred for which this action 
is brought. ‘The rule for a nonsuit must 
be made absolute. We delayed so long in 


giving our judgment, because we were | 
informed, that a case, involving the same | 
question, was pending in the Court of | 


Exchequer; but, in that case, the mort- 
gage was in fee, and, therefore, it is not 
applicable.—Rule absolute for anonsuit. 








MISCELLANEOUS. 





Curran.—One morning at an inn in the 


south of Ireland, a gentleman travelling upon | 


mercantile business, came running down 
stairs a few minutes before the appearance 
of the stage-coach in which he had taken a 
seat for Dublin. Seeing an ugly little fel- 


low leaning against the door-post with a | 





pray whatis yours?” The other was thun- 
derstruck by the idea of such an introduction: 
but the drollery of Curran soon overcame his 
confusion ; and the traveller never rejoiced 
less at the termination ofa long journey, than 
when he beheld the distant spires of Dublin 
glitter in the light of a setting sun. 





Timidity in Speaking —When Anthony 
Ashley Cooper (Earl of Shaftsbury) was 
member of Parliament for Poole, he brought 
in a bill for granting counsel to prisoners in 
cases of high treason. ‘This he looked upon 
as important, and had prepared a speech in 
its behalf’; but when he stood up to deliver 
it in the House of Commons, he was so intim- 
idated that he lost al! memory, and was quite 
unable to proceed. ‘The house. after giving 
him a little time to recover from his confu- 
sien, called loudly for him to go on, when he 
proceeded to this eflect :-—‘ If'l, sir,” addres- 
sing himself to the speaker, “‘ who rise only 
to give my opinion on the bill now depending, 
am so confounded that [am unable to ex- 
| press the least of what I propose to say, what 





| must be the condition of that man, who, with- 
out any assistance, is pleading for his lite, 
and unde apprehension of being deprived of 
Hs 


Lady Eldon.—Miss Surtees, afterwards 
Lady Eldon, had the advantage of a beauti- 
ful face, and a figure, which continued even 
toan advanced age uncommonly good. But 
the qualities of her heart surpassed her per- 
| sonal attractions. She would set up with 
her husband during his midmght studies, 

watching him with silent affection, and 
moving about on tip-toe that she might not 
disturbe the connexion of- his thoughts. It 
was probably the recollection of this period, 
that gave the faithful wife so strong a hold 
on. the affections ef her hustand_in advanced 





dirty face and shabby clothes, he hailed him, | j;¢, 
and ordered him to brush his coat. The} 4 


operation proceeding rather slowly, the im- 
patient traveller cursed the lazy valet for an 
idle good-for-nothing dog, and threatened | 


&G> The case of Thomas D. Lee, reported in No. 


him with corporal punishment on the spot if) 6 ofour work, we find. contains an imperfect state- 


he did not make haste and finish his job well, 
before the arrival of the coach. Terror 

seemed to produce its effect; the fellow | 
brushed the coat and then the trousers with 

great diligence, and was_ rewarded with | 
sixpence, which he received with a low bow. | 
The gentleman went into the bar, and paid 
his bill, just as the expected vehicle reached 
the door. Upon getting inside, guess his as- 
tonishment to find his friend, the quondam 
waiter, seated snugly in one corner, with all 
the loak of a person well used to comfort.— 
After two or three hurried glances, to be sure 
that his eyes did not deceive him, he com- 
menced a confuse] apology for his b-under, 
condemning his own rashness and stupidity 
—hbut he was speedily stopped by the other 
exclaiming, “ Oh, never mind, make no apol- 
ogies ; these are hard times, and it is well to 


ment of the opinion expressed by Judge Betts ; instead 
of comparing our note with the Judges minutes of the 
case, we relied upon the report in the Boston Law Re- 
porter, which we imagined was correct, but which we 
have since discovered is very inaccurate. 
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earn a trifle in an honest way. Lam much 
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